
The American invention of child support: dependency and 
punishment in early American child support law. 

 
In modern American politics, 'child support' is almost always mentioned in the same 
sentence as 'welfare reform.' When the Clinton Administration dramatically overhauled 
the nation's welfare system during the summer of 1996,(1) politicians from both parties 
praised the new law's child support provisions. President Clinton hailed the possibility 
that child support enforcement might shrink welfare rolls. "If every parent paid the child 
support they should," he said at the news conference following the signing of the bill, "we 
could move 800,000 women and children off welfare immediately."(2) At the parallel 
Republican press conference, Representative Jennifer Dunn pointed out that 
nonpayment of child support was a major cause of welfare dependency. Reminding her 
audience that over thirty billion dollars in court-ordered child support payments goes 
uncollected, she asked: "What happens when that money is not paid? The children and 
the mother go on welfare. And so the taxpayer becomes in effect the parent of those 
children."(3) 

The villain in the child support reform story is the 'deadbeat dad' who does not pay child 
support. In a speech in Denver one week before he signed the welfare bill, President 
Clinton assured his audience that nonpayment of child support was a serious crime, 
comparing it to robbing a bank or a 7-Eleven store.(4) In a final cascade of warnings to 
'deadbeat dads,' the President said: "[I]f you owe child support, you better pay it. If you 
deliberately refuse to pay it, you can find your face posted in the Post Office. We'll track 
you down with computers.... We'll track you down with law enforcement. We'll find you 
through the Internet."(5) 

These remarks by President Clinton and Representative Dunn illustrate two aspects of 
the modern American political discourse about child support. First, child support 
enforcement is an anti-dependency measure.(6) Politicians want to enforce child support 
orders because they are worried that the country is spending too much money on 
welfare and because they think that increasing child support collections will lower 
poverty rates among single mothers. Second, nonpayment of child support is a serious 
crime that should be punished by the criminal law. Americans today conceptualize child 
support in terms of preventing dependency and in terms of punishing those who 'cause' 
dependency. 

These preoccupations have important practical consequences for the functioning of the 
American child support system. Consistent with a focus on preventing dependency, child 
support awards in America are often just high enough to enable a single mother to avoid 
welfare, but not high enough to ensure that her children obtain an adequate standard of 
living.(7) However, one need not think about child support solely in terms of preventing 
dependency. One could imagine, for example, a child support system with a stated goal 
of providing an adequate standard of living for children of any economic status. The 
practical consequences of this shift in mindset might be the institution of higher child 
support awards and the expansion of governmental supports for all parents with young 
children perhaps something along the lines of the $500 per child tax credit enacted in 
1997.(8) 

Similarly, a focus on punishing 'deadbeat dads' need not drive the American 
understanding of how to make it easier for single mothers to raise their children. 
Certainly, fathers should be made to contribute to their children's upbringing; but some 
fathers do not have the financial ability to pay more than trivial amounts of child 



support.(9) A narrow focus on punishing nonsupporting fathers without any measures to 
make it easier for poor fathers to make regular child support payments might be an 
appealing symbolic way to enforce personal responsibility, but it does little to promote 
the welfare of American children. 

This dependency-punishment framework is not the only way that we could think about 
child support. We could, for instance, take national responsibility for child support in the 
way that we take national responsibility for the care of the elderly through programs such 
as Social Security and Medicare.(10) But while the United States government assists 
families with childrearing costs in a variety of ways through the tax exemption for 
dependents,(11) for example, and through the Earned Income Tax Credit(12)--America 
lacks a serious national commitment to ensuring that all children receive adequate 
economic support.(13) 

Why do Americans think that child support should be governed by concerns about 
dependency and punishment? In this Note, I argue that our current dependency-
punishment framework for understanding child support is rooted in the invention of a 
legally enforceable child support obligation by American courts in the nineteenth 
century.(14) Early American child support law developed in two phases. In the first 
phase, nineteenth-century American judges invented a civil child support obligation 
because of their concerns about dependency among single mothers and their children. 
The judges who created a child support obligation were motivated both by a desire to 
help needy single mothers and by a belief in conserving the poor-relief system's 
resources by shifting the responsibility for aiding these families onto nonsupporting 
fathers. In the second phase, many states in the late nineteenth century enacted criminal 
nonsupport statutes to force fathers to provide for their wives and children. The twin 
discourses of dependency and punishment drove both the civil and criminal regimes, 
and they eventually came to dominate modern understandings of child support. In fact, 
one of the most significant differences between the nineteenth-century child support 
system and the modern one is not the general framework of dependency and 
punishment, but the modern addition of a racially inflected blaming of African-American 
fathers and mothers for welfare dependency.(15) 

In Part I of the Note, I situate the American invention of child support in the socio-legal 
context of the emergence of economically vulnerable single-mother households and the 
growing inability of the traditional poor-relief system to cope with these families' needs. 

In Part II, I analyze the American invention of child support. I trace the development of 
this body of law from its antecedents in the 'natural duty' of child support at English 
common law to the self-conscious legal creativity of the American courts that invented a 
child support obligation in response to dependency among female-headed households. I 
end Part II with a consideration of the child support issues faced by black families, noting 
how both limitations on marriage among blacks and white Americans' racist views of 
black children contributed to the emergence of distinct child support issues in the 
nineteenth-century black community. 

In Part III, I outline the beginnings of criminal sanctions for nonpayment of child support. 
I trace the origins of these laws to the English Poor Law of 1601 and its American 
counterparts. The failures of the poor laws in America, largely caused by the social 
changes outlined in Part I, helped motivate reformers to enact criminal nonsupport 
statutes in the 1870s and 1880s. These statutes completed the move toward the current 
paradigm of thinking about child support by adding a punitive edge to concerns about 
causing dependency. In the Conclusion, I critique some of the modern consequences of 



the dependency-punishment paradigm of child support. I specifically consider how the 
dependency-punishment paradigm has remained constant from the nineteenth century 
to the twentieth century, while noting how the twentieth-century application of this 
paradigm focuses particularly on blaming African-American mothers and fathers for 
welfare dependency. I end the Note by presenting some thoughts on how the 
nineteenth-century child support obligation might have played some role in diminishing 
pressure for family allowances in early twentieth-century America. 

I. THE SOCIAL CONTEXT OF EARLY AMERICAN CHILD SUPPORT LAW 
Several social and legal transformations during the nineteenth century led to an 
increase in single motherhood. In this Part, I outline how changes in the legal regime 
surrounding divorce and child custody interacted with social changes in the meaning 
of childhood to cause a rise in the number of divorced mothers who were expected to 
nurture and care for their children. During the same period, family desertion emerged 
as a major social problem, as wage-earning men who could not access the courts to 
obtain divorces simply left their wives. The colonial poor-relief system was breaking 
down at the same time, making it difficult for towns to cope with the demands for 
relief posed by this new class of single mothers and their children. 

A. Transformations in Divorce and Child Custody in Nineteenth-Century 
America 
During the nineteenth century, American society witnessed a sharp rise in the 
number of single mothers with young children. The rise in the divorce rate, the 
emergence of maternal preference in child custody, and the new value placed on 
childrearing combined to make it difficult for single mothers to support their 
children without relying on local poor-relief. 

1. Transformations in Divorce Law 
Divorce was relatively rare in colonial America.(16) The divorce rate 
increased steadily during the nineteenth century,(17) however, in response to 
the liberalization of divorce laws in most states,(18) the transfer of jurisdiction 
over divorce from the legislatures to the courts,(19) and social changes such 
as industrialization and rising expectations of marriage that led more 
Americans to take advantage of those laws.(20) The pace of the rise in 
divorce varied by region, but by 1850 there was a clearly observable national 
trend toward marital breakdown.(21) 

Women often successfully sued for divorce in the nineteenth century by 
charging their husbands with fault in causing the divorce.(22) The most 
common grounds for divorce among women in the nineteenth century were 
desertion(23) or cruelty on the part of their husbands.(24) By the end of the 
nineteenth century, divorce had become almost as significant as the death of 
a spouse as a cause for marital dissolution.(25) 

2. Transformations in the Role of Children 
The rise in divorces during the nineteenth century created a problem for 
nineteenth-century courts: What should be done about the children of 
divorced couples?(26) The transformation in the role of children in American 
life that had begun around the turn of the century complicated the problem. 
For most of the eighteenth century, children were seen as small adults, 
valued mainly for their ability to contribute to the household economy.(27) 
Beginning in the nineteenth century, this view of children as economic assets 
began to give way to a more romantic, idealized view of childhood among the 



middle and upper classes.(28) By the 1830s, there was a clearly established 
idea among middle and upper-class American whites that childhood was a 
distinct stage of life that required middle-class parents and teachers to exert 
special effort to care for young children.(29) 

As a result of these changing views of childhood, child labor became less 
accepted in the American economy. As late as the 1810s, many factories 
employed children, with little apparent public outcry.(30) But around the 
1830s, many Americans began to question the appropriateness of child 
labor.(31) Fourteen states passed some sort of child labor restrictions 
between the late 1830s and the 1850s,(32) although most of these laws were 
under enforced.(33) The combined force of the cultural changes in views of 
children and legal restrictions on child labor was considerable. Between the 
1820s and the 1840s, most middle-class families withdrew their children from 
the labor force and kept them in schools, even though most children from 
working-class families still needed to work to supplement their families' 
income.(34) These trends intensified through the end of the century, such 
that one historian speaks of a 'sacralization' of children's lives from the 
nineteenth to the twentieth centuries.(35) 

3. Transformations in Child Custody Law 
The earliest American custody decisions were made according to the 
traditional English rule of paternal preference.(36) Mothers almost never won 
custody of their children in divorce cases from the colonial era to the early 
nineteenth century.(37) Beginning in the first third of the nineteenth century, 
however, the strict paternal preference rule began to erode. American society 
in general became preoccupied with the "cult of motherhood,"(38) and this 
cultural construct influenced judges making custody decisions as they 
became increasingly likely to award custody of the newly valued children to 
the mother.(39) By the 1850s, the trend toward maternal preference was well-
established,(40) and by the end of the century, the custody of children after a 
divorce was almost always awarded to the mother.(41) 

B. The Rise of Family Desertion in Nineteenth-Century America 
The developments outlined in Section I.A primarily affected those members of 
nineteenth-century society who had the resources to take their marital problems 
to the courts. But for many wage-earning men, family desertion served as a 
cheap, nonlegal divorce. The strict colonial settlement laws(42) and harsh 
punishments meted out to family deserters(43) had kept desertion rates low in 
the colonies.(44) In the nineteenth century, however, several social and 
economic transformations made it easier for men to leave their families. The 
breakdown of the settlement laws resulting from urbanization and immigration 
prevented towns from keeping out deserting husbands.(45) As population growth 
overwhelmed the colonial poor-relief system,(46) towns could not keep up with 
individual cases of desertion. The growth of large cities gave men who wanted to 
leave their families many places where they could go with relative anonymity.(47) 
At the same time, the expansion of the shipping and manufacturing industries 
made it easier for men to take their labor power from one place to another.(48) 
By early in the nineteenth century, wife desertion was starting to emerge as a 
major social problem.(49) 

C. The Breakdown of the Early American Poor-Relief System 



The same social changes that had enabled more men to leave their wives during 
the nineteenth century also eroded the personal, individualized colonial poor-
relief system. The colonists were usually able to take care of paupers 
individually, often by taking them into private homes(50) or by giving them food or 
firewood.(51) Population increases in the early nineteenth century made it 
impossible for this colonial system to provide for all of the needs of a town's 
poor.(52) A shift in the American economy's primary orientation from agriculture 
to industry during the nineteenth century created new classes of mobile laborers 
highly vulnerable to cyclical depressions, which threatened to overwhelm the 
colonial poor-relief system.(53) During the 1820s, many towns constructed 
almshouses and other institutions in order to contain the growing numbers of 
poor people who lived in the community.(54) The colonial relief system was being 
challenged and transformed at the same time that the twin revolutions in divorce 
and child custody were combining with the rise in desertion to create a new class 
of the economically vulnerable: single mothers with dependent children whose 
husbands were still alive. 

II. THE AMERICAN INVENTION OF A COMMON-LAW CHILD SUPPORT DUTY 
American courts in the nineteenth century addressed the problem of dependency 
among single mothers and their children by creating a legally enforceable child 
support duty. A legal child support obligation was unknown to English law, a fact that 
was repeatedly noted by courts and commentators skeptical of the new duty. But for 
the courts that supported the new doctrine (which was the majority view by the end 
of the century),(55) the danger of dependency among single mothers seen both as 
poverty and as dependency on the state(56)--was enough to justify their departure 
from precedent. Courts early in the nineteenth century referred to concerns about 
dependency in the first American child support decisions. From mid-century to 1900, 
American courts consolidated the child support obligation, reasoning in a discourse 
of fault and punishment as they addressed dependency among single mothers. 

A. The Child Support Duty at English Law 
The American courts that dealt with cases of marital breakdown in the early 
nineteenth century had inherited a common-law tradition that did not provide for a 
child support action. Mainstream English law in the eighteenth and early 
nineteenth centuries had held that a father had only a nonenforceable moral duty 
to support his children.(57) According to Blackstone, the duty of parents to 
provide for their children was a "principle of natural law."(58) 'Natural' law meant 
no more than that: There was no common-law action for the recovery of support 
furnished to a minor child at English law.(59) There were some hints by the 
middle of the nineteenth century that English courts would imply a promise of 
reimbursement if a father refused to support a child,(60) but these cases were 
clearly in the minority. Even the most generous reading of English precedent left 
American courts confused as to whether a father who deserted his family could 
be compelled to pay child support in a legal action.(61) Most American courts 
read the English precedents as forbidding a third party from recovering child 
support costs unless a father had authorized such support by contract.(62) 

England did have a statutory provision for the recovery of child support in limited 
circumstances. The Elizabethan Poor Law of 1601 authorized local parishes to 
recover the money they spent in aiding single mothers and children from a 
nonsupporting father. But this statute was triggered only when the family involved 
was absolutely destitute; it therefore provided no assistance to single mothers left 



economically vulnerable after a divorce or separation. Also, the Elizabethan Poor 
Law only allowed towns to recoup their relief costs. It allowed no recovery for 
third parties or for single mothers who needed to be reimbursed for child support 
expenses. 

B. Dependency and Punishment in Early American Child Support Law 
Despite the absence of a child support duty at English law, American courts early 
in the nineteenth century began to assert that a father had a legal duty to support 
his children. American judges in the nineteenth century knew quite well that they 
were inventing a duty that had not existed at English law.(63) In Eitel v. 
Walter,(64) for example, the New York Surrogate's Court acknowledged that 
English courts did not allow recovery for supporting a child who had been 
deserted or neglected by its father, but said abruptly that "I think a more humane 
doctrine prevails here, and that the father is held liable for necessaries, or, in 
other words, the law will imply a contract on his part, if he refuses or neglects to 
perform his natural duty to his offspring."(65) Those who questioned the new 
doctrine were astounded at the readiness of most American courts to promote 
it.(66) Even James Schouler, the author of a renowned treatise on domestic 
relations, who accepted the new child support doctrine, admitted that it was "to 
be justified rather by public policy than the well-understood liabilities of the father, 
as defined by Blackstone."(67) 

1. Dependency Among Single Mothers and Children: The Earliest 
American Child Support Cases 
What was the 'public policy' that justified the invention of a child support duty 
in nineteenth-century America? Some insights are provided by the two 
earliest American child support cases: Stanton v. Willson,(68) decided by the 
Connecticut Supreme Court in 1808, and Van Valkinburgh v. Watson,(69) 
decided by the New York Supreme Court of Judicature in 1816. A desire to 
guard against dependency "in the dual sense of wanting to prevent poverty 
and wanting to prevent unnecessary drains on the public 
treasury"undergirded both of these opinions. 

In Stanton, the Connecticut Supreme Court allowed Eunice Stanton to 
recover from her ex-husband on behalf of her deceased second husband, 
Joshua, for the support that Joshua had provided to Eunice's children from 
her first marriage. Two of Eunice's children had been awarded to her by a 
custody decree, and the third had fled from her ex-husband because of fears 
of personal violence.(70) In a discursive opinion that bothered little with 
citation, the court authorized recovery for the support of the two children 
covered by the custody decree on the grounds of the unsupported statement 
that "[p]arents are bound by law to maintain, protect, and educate their 
legitimate children, during their infancy, or nonage."71) The court allowed 
recovery for support of the third child because "[t]he infant cast on the world 
must seek protection and safety where it can be found; and where, with more 
propriety can it apply, than to the next friend, nearest relative, and such as 
are most interested in its safety and happiness?'(72) 

In Van Valkinburgh, which quickly became the leading case for the 
proposition that a father was legally responsible for the support of his 
children,(73) the New York court denied a claim by a merchant to recover the 
price of a coat sold to a son on his father's credit. In sweeping dicta, the court 
wrote: 



A parent is under a natural obligation to furnish necessaries for his infant 
children; and if the parent neglect that duty, any other person who supplies 
such necessaries is deemed to have conferred a benefit on the delinquent 

parent, for which the law raises an implied promise to pay on the part of the 
parent.(74) 

In this case, they ruled, the father did not neglect his duty to provide necessaries for his 
son and hence was not liable to the store owner for the price of the coat.(75) 

Both Stanton and Van Valkinburgh are notable for their casual assertion of a legally 
enforceable child support duty in the face of English precedent. But the opinions are also 
noteworthy for the grounds on which they situate the new child support obligation. Both 
courts enunciated a child support rule with an eye toward future factual situations in 
which the children would be in more precarious economic circumstances than they were 
in the cases at bar. The Connecticut Supreme Court in Stanton worded about the 'infant 
cast upon the world,' and created a rule that would protect that child when a case with 
more stringent economic circumstances presented itself. In Van Valkinburgh, the courts 
dicta speculated on a situation in which the father did not provide necessaries to his 
minor child in other words, a case in which the minor child was going to become a 
pauper. The courts in both of these cases constructed a child support duty that would 
later be able to serve as a private remedy for dependency among single mothers who 
otherwise would have to apply to towns for aid. 

Even after Stanton and Van Valkinburgh, American courts felt so uncertain about the 
legal foundations of the new child support duty that they occasionally resorted to lengthy 
descriptions of the penury of the mothers and children involved in order to justify the 
courts' insistence on a legal child support duty. The New Jersey Court of Chancery 
resorted to this tactic in an 1858 decision, Tomkins v. Tomkins:(76) 

If a case can be suggested where the moral obligation of a father to provide for 
his offspring can be enforced as a legal one, it would be difficult to find one 
more apposite than this. The complainant left his child, about three or four 

years of age, with its destitute and heart-broken mother. He abandoned them 
both to the charities of the world. 

The mother found shelter in the alms-house. The daughter was forced upon its 
grandmother, a woman then advanced in life, and of moderate means for her 

own support. There is no evidence that, for the fifteen years the child was 
under the care of its grandmother, the father ever made any inquiry as to its 

whereabouts or welfare. Now, in view of all these facts, if there was any doubt 
as to the legal obligation of the father to provide for his child, and of his legal 

liability to such as should supply that child with the necessaries of life, the 
moral obligation is so strong that a court of equity would feel but little inclined 

to grant relief, on any such ground as that the moral obligation had been 
converted into a legal one.(77) 

There is a self-conscious act of legal creativity at work in this opinion: "[I]f there was any 
doubt as to the legal obligation" (which of course there was, at the time), the court would 
still grant relief "on any such ground as that the moral obligation had been converted into 
a legal one." The court refused to allow the defendant to evade his obligation to 
reimburse the costs of caring for his impoverished child, and so it upheld a child support 
duty even though none had existed at common law. 



The imminent dependency referred to by the courts in Stanton, Van Valkinburgh, and 
Tomkins recurred in almost every child support case decided by American courts during 
the nineteenth century because newly divorced mothers in nineteenth-century America 
almost always fell into poverty.(78) Campbell v. Campbell,(79) decided by the Wisconsin 
Supreme Court in 1875, provides one example: Mrs. Campbell obtained a divorce from 
Mr. Campbell, won the custody of their only child, and secured a child support order of 
one dollar per week and alimony of one hundred dollars per year from Mr. Campbell.(80) 
By all accounts, the Campbells were members of the middle or upper class. Chief 
Justice Ryan observed that they "appear to be quite intelligent, and ... quite 
respectable."(81) After the divorce, however, their fortunes diverged. Mr. Campbell 
"seems to have thriven, since he escaped from the expense of maintaining the 
respondent and their child.... We take his present estate [of about $13,500] to be in part 
owing to the economy of the divorce to him."(82) Mrs. Campbell's story was quite 
different. Soon after the divorce, their child fell sick, "perhaps dangerously so. Mother 
and child seemed not unlikely to come to want."(83) Mrs. Campbell moved to Chicago, 
where she lived with her sister until commencing the child support action.(84) The 
fortunes of the Campbells were typical of many divorced couples who were relatively 
well-off at the time of the divorce: The man almost always profited; the woman almost 
always came close to destitution.(85) 

One reason for the divergent fortunes of men and women after a divorce was that the 
transformations in the American conception of children from wage earners to 
dependents who needed constant nurturing(86) and the trend toward maternal 
preference in custody decisions(87) combined to require divorced women to bear the 
burden of raising children who did not work.(88) Another reason for the poverty of newly 
divorced mothers was the market that they faced for their own labor: Most employed 
women in the nineteenth century earned less than half of what employed men did, 
making it almost impossible for a single mother to support a family without 
supplementary income.(89) 

2. Dependency and Punishment: American Child Support from 1850 to 
1900 
During the latter half of the nineteenth century, American courts became 
more confident in asserting a legal child support duty when they were 
presented with poor single mothers and their children. American courts faced 
this situation in two related factual contexts. In the first, a local benevolent 
individual had provided food and clothing to young children, and he later sued 
the children's father for reimbursement. In the second, the divorced mother 
had managed to support the children, and she wanted to recover her costs 
from her ex-husband. In both cases, courts readily upheld claims against the 
father, referring constantly to the pressing dependency of the mother and 
children involved, and finding fault with the father who had caused the marital 
breakdown and subsequent dependency. 

Once the child support duty had been legally established, many of the early 
child support claims were brought by individuals who had provided food, 
board, or clothing to impoverished single mothers and their children and 
wanted to recover their outlays from the present or former husband.(90) In 
Reynolds v. Sweetser,(91) for example, the Supreme Judicial Court of 
Massachusetts authorized John Reynolds's bid for recovery from Stephen 
Sweetser when Sweetser's wife and child had left him after he had physically 
abused them. The court reasoned that Reynolds could recover because 



Sweetser had "made no suitable provision, either at his own home or 
elsewhere, for the mother and child" and had "utterly failed ... to relieve [his 
child] from the absolute destitution to which by his neglect and misconduct it 
had been exposed."(92) The keys to this decision are "absolute destitution" 
and the father's "neglect and misconduct": The wife and child were destitute 
because of an abusive husband and father; the court was quick to authorize 
recovery for the generous individual who came to their aid.(93) 

As the doctrine developed after the 1850s, courts applied a two-part legal test 
in these types of situations. First, courts asked whether the items provided by 
the plaintiff were 'necessaries.' Only those items required for bare 
subsistence, such as food and clothing, qualified. Second, courts asked 
whether the father had failed to provide the children with those items.(94) 
This formulation of the child support obligation in the context of third-party 
claims had the result of requiring both dependency (the items provided were 
necessaries) and fault (the father had failed to provide them) before a plaintiff 
could recover child support costs. 

Before long, American courts applied the child support doctrine to allow newly 
divorced mothers to recover directly from their husbands for their outlays in 
supporting their children. As was the case for third-party plaintiffs, divorced 
mothers had to prove that their ex-husband was at fault in failing to support 
the children. However, courts usually placed an additional burden on single 
mother plaintiffs that they did not place on third-party plaintiffs. Single 
mothers who wanted to recover for child support had to prove not only that 
their husband had failed to provide for the children, but also that the husband 
was at fault for causing the divorce.(95) If the wife was at fault, she could not 
recover child support.(96) As David Stewart explained in his 1884 treatise on 
marriage and divorce: 

[A] wife who is without means and without fault may pledge her husband's 

credit for necessaries for children who are in her custody through his 

fault or his consent, but not if she is in fault, or holds the children 

without fault on his part and against his wishes.(97) 

In claims for child support after divorces based on the husbands' fault,(98) courts usually 
ordered divorced men to support their ex-wives and children. If women could find their 
deserting husbands, courts readily ordered the husbands to pay child support.(99) 
Similarly, courts often awarded child support to women who had been divorced from 
their husbands on the grounds of their husbands' cruelty.(100) 

Even though women often prevailed in these suits, their victories rarely resulted in 
economic stability for their families. If child support was awarded, the father was "only 
bound for a bare maintenance."(101) A deserted wife was held to a stringent budget by 
courts who said that her ability to recover depended on the "reasonableness and 
propriety of her expenditures."(102) The child support awards were so low 'usually about 
five dollars per week' that they did not approach full reimbursement for the costs of 
maintaining a child.(103) One mother, for instance, received only one dollar per week in 
child support immediately after the divorce.(104) In an economy in which women earned 
less than half of men's wages,(105) these low levels of child support combined with the 
expense of maintaining a child kept single mothers just above the threshold of poverty. 



Even though women were disadvantaged by having to prove their husbands' fault, and 
even though the child support awards were low, the child support obligation kept poor 
women and children off town poor-relief. Hence, courts would often state that a father 
who paid child support fulfilled his duty "to the public" to ensure that his children did not 
receive charity.(106) By the end of the nineteenth century, a legally enforceable duty to 
support children was accepted in most American states,(107) and philanthropic 
individuals and single mothers were able to recover from nonsupporting fathers, keeping 
many single mothers from having to ask their towns for relief. 

C. Child Support for Black Families in the Nineteenth Century 
The child support system that developed in American courts in the nineteenth 
century was open only to white families. Under slavery, almost no blacks in either 
the Northern states that permitted slavery or in the South were permitted to 
marry.(108) Because black men under the slave system were not married heads 
of household with legal rights and duties, child support was a moot issue. Black 
fathers had no legal existence under slavery, and hence they were not liable for 
child support.(109) Black children under slavery had no legal father, and hence 
they could not claim maintenance from their parents.(110) Instead, the primary 
responsibility for the support of black children under slavery belonged to the 
white, male slaveholder, who often was described by proslavery advocates as 
the 'head' of a 'household' of black adults and children.(111) Also, the idealization 
of white children that occurred in the 1830s did not affect black children at all. 
White society throughout the nineteenth century continued to view black children 
primarily as income-generating assets, usually as property for white 
slaveowners.(112) 

After the Civil War, legal prohibitions on marriage for blacks were lifted, and 
many black couples formalized the unofficial unions that had developed under 
slavery.(113) Still, many black couples rejected formal marriages, choosing 
instead to maintain informal, unofficial marriages. At least half of all unions 
between blacks in North Carolina were of this nature, by one estimate.(114) 

Even legally sanctioned marriages did not give black fathers either the right to 
direct the upbringing of their children or the duty to support them. Soon after the 
Civil War, most Southern states passed 'apprenticeship' statutes as part of the 
Black Codes. These statutes allowed whites to indenture black children, 
regardless of whether the children lived with their families or whether their 
parents were working to support them.(115) The statutes essentially reintroduced 
slavery for black children. As a result, black men in the period after the Civil War 
were only under legal child support obligations when their children could not be 
successfully indentured.(116) 

These statutes did not last long. While the apprenticeship laws were in force, 
many freed people managed to keep their children from being indentured to 
former slaveholders.(117) The freed people also deluged the Freedmen's Bureau 
with complaints about the laws, forcing the Bureau to press for the laws' 
abolition.(118) By the late 1860s and early 1870s, the combined efforts of the 
freed people and the Freedmen's Bureau had overturned most apprenticeship 
statutes.(119) 

Although the evidence is scarce, it appears that the main point of entry for black 
families into the nineteenth-century child support system was through the so-
called bastardy or illegitimacy statutes.(120) Most American states early in the 



nineteenth century enacted such laws, designed to compel a putative father to 
support his out-of-wedlock children.(121) The American illegitimacy statutes were 
borrowed from similar English laws that were intended (like the support obligation 
for divorced fathers) to relieve towns from the burden of aiding poor 
children.(122) Perhaps because of the unofficial nature of many black marriages 
in the late nineteenth century, prosecutions against black fathers for nonsupport 
occurred under the illegitimacy laws instead of through the common-law support 
obligation developed for divorced mothers. 

Direct legal action against nonsupporting fathers was only one way in which 
single black mothers could obtain help in feeding and clothing their children. 
Many black adults, especially in Northern cities, boarded themselves out to other 
families to save on living costs.(123) Many black families also readily took in 
children from other families for long periods of time.(124) These networks of 
mutual self-help probably provided single black mothers with opportunities to 
support their children without relying on child support payments from absent 
fathers. 

III. THE TRANSFORMATION OF AMERICAN CHILD SUPPORT LAW AND THE 
CRIMINALIZATION OF NONSUPPORT: STATUTORY REMEDIES FOR POOR 

WOMEN 
Although there was no common-law action for child support in England, the 
Elizabethan Poor Law of 1601 allowed towns to sue fathers who did not support their 
children. Most American states enacted similar laws.(125) When the colonial poor-
relief system broke down in the nineteenth century,(126) however, reformers started 
to look for ways other than the poor laws to force fathers to support their children. In 
the 1870s and 1880s, many states passed desertion and nonsupport statutes that 
criminalized refusal to support one's children. These statutes added the punitive 
power of the criminal law to the dependency focus of the civil child support 
obligation, punishing those fathers who caused single mothers and children to 
become dependent on state aid. The statutes also showcased the fiscally 
conservative aspect of child support in the nineteenth century: They were intended 
primarily as a way to save public resources, not as measures intended to enhance 
child welfare.(127) 

A. The Elizabethan Poor Law and its American Counterparts 
Statutory child support obligations to prevent the worst cases of absolute 
destitution were well-known in Anglo-American jurisprudence. The first such 
statute was the Elizabethan Poor Law of 1601.(128) The Poor Law required 
parents to maintain both their minor and their adult children if the children were 
otherwise going to become paupers.(129) This was mainly symbolic, however, as 
the penalty was only a fine of twenty shillings per month. Children of any age 
were expected to work so that they would not be poor, because, as Blackstone 
reasoned, "the policy of our laws, which are ever watchful to promote industry, 
did not mean to compel a father to maintain his idle and lazy children in ease and 
indolence...."(130) 

When American courts began to confront the problems of marital breakdown and 
dependency among single mothers in the early nineteenth century, one of the 
first places to which they looked for help was the provisions of the state poor 
laws, lifted in many cases directly from the Elizabethan Poor Law statute.(131) 
The American poor laws continued to be a vital way for towns, rather than 



generous individuals or single mothers, to recover child support from 
nonsupporting fathers.(132) 

Sterling v. Commonwealth,(133) decided by the Pennsylvania Supreme Court in 
1858, shows how the poor-law remedy for nonsupport operated. On September 
16, 1857, one of the Directors of the Poor and of the House of Employment of the 
County of Beaver demonstrated before two justices of the peace that William R. 
Sterling had deserted Matilda Sterling, his wife, and their child, "leaving her and it 
a charge on the county."(134) The justices of the peace issued a warrant 
authorizing the Directors of the Poor to seize Sterling's goods and chattels. The 
lower court sustained the warrant and proceedings against a complaint by 
William Sterling and decreed that he should pay the town $300 per year for the 
support of his wife and seventy-five dollars per year for the support of their 
child.(135) 

As Sterling and similar cases show, the poor-law child support provision 
addressed only the most dire cases of dependency among single mothers and 
their children. As was the case in England, the American poor laws provided only 
the bare minimum in child support allowances. Chancellor Kent referred to the 
poor-law child support provisions as 'feeble and scanty' and only 'intended for the 
indemnity of the public against the maintenance of paupers.'(136) The 
breakdown of the early American relief system outlined in Section I.C meant that 
the kinds of individualized, personal remedies provided by the poor laws were 
becoming increasingly impractical. In addition, the poor laws only allowed towns 
to sue fathers to recover their outlays in maintaining children. They made no 
provision for those parties who complained under the common-law support 
action: philanthropic individuals and the single mothers themselves. As such, 
they were almost exclusively measures designed to protect the public fisc, not to 
ensure the welfare of the children involved.(137) 

B. The Rise of Criminal Nonsupport Statutes 
In response to the weaknesses of the poor laws, a spate of new desertion and 
nonsupport laws were passed in the 1870s and 1880s. The new laws, like the 
poor laws, were only triggered by absolute destitution. But unlike the poor laws, 
they allowed for transfers of child support payments to poor single mothers 
themselves. An 1886 compilation of American statutes noted that eleven states 
had made it a penal offense for a father to abandon or refuse to support his 
minor children.(138) By enacting these laws, American states made nonpayment 
of child support a serious crime, punishable by a criminal penalty. 

This was exactly how the courts saw the new desertion and nonsupport laws 
when cases began to be brought under them late in the nineteenth century. 
Courts interpreted the laws as creating criminal sanctions; for those who caused 
dependency. The aim of the laws was one typically associated with the welfare 
state - the prevention of dependency. But the form of the laws was based on a 
criminal justice model - the punishment of offenders against public peace. 

1. Dependency 
The narrow focus of the new criminal nonsupport laws on preventing dependency 
on the state can be seen in three ways: the role of private charitable agencies in 
lobbying for and enforcing the laws, the interpretations of the new laws in the 
courts, and the low levels of monetary support awarded under the laws. In the 
1870s and 1880s, private charitable societies realized that deserted mothers and 



their children were a significant burden on the charities' relief coffers.(139) These 
societies actively lobbied state legislatures to enact desertion and nonsupport 
laws.(140) Private charitable societies acted as quasi-public agents, bringing 
complaints under the laws, collecting funds from deserting husbands, and 
disbursing them to deserted wives. In 1895, the Humane Society of Cincinnati 
investigated 937 cases of deserting or nonsupporting fathers, won arrests or 
support orders for 654 of them, and collected and paid out $13,947.94 in child 
support.(141) The United Workers of Norwich, Connecticut, arranged to collect 
the wages of convicted deserting husbands. The United Workers disbursed these 
sums to the families. They handled between 400 and 500 men in this way from 
1890 to 1895.(142) 

When the courts began to decide what constituted 'nonsupport' under the new 
statutes, they usually said that the statutes applied only to cases in which the 
mother and children would become a charge on the public if the husband did not 
support them. In a prosecution under Indiana's desertion and nonsupport statute, 
the Indiana Supreme Court sustained a quashing of an indictment that charged 
that Isaac Rice deserted his wife without making provision for her comfortable 
support, noting that if the prosecution were allowed, "a worthless husband might 
be fined for deserting his wife, even though she possessed a fortune amply 
sufficient for her support."(143) The New Jersey statute, which allowed those 
who did not support their wives and children to be adjudged disorderly persons 
and required to pay a weekly sum for the support of their families, was 
interpreted in a similar manner. In 1896, the Supreme Court of New Jersey 
overturned a conviction under the statute on the grounds that there was no 
finding that the family of the defendant would become chargeable to the 
city.(144) 

The low levels of child support awarded under the statutes also served to 
emphasize that the main goal of the statutes was to prevent dependency on the 
state. Like the civil child support awards, the statutory nonsupport provisions 
were intended to ensure only a 'bare maintenance.'(145) Most awards clustered 
between two and five dollars per week 'hardly enough to support a mother with a 
young child adequately, but just enough to keep her from applying to the town for 
aid.'(146) 

2. Punishment 
The new nonsupport statutes displayed their criminal, punitive intentions in both 
their statutory language and the courts' interpretation of them. The early 
desertion and nonsupport statutes made the criminal nature of the offense clear. 
The New Jersey statute, enacted in 1884, punished nonsupporting fathers with 
imprisonment and hard labor "in the same manner as other prisoners committed 
to such jail or workhouse are put and kept at hard labor."(147) The typical 
criminal penalties imposed for nonsupport were fines,(148) imprisonment,(149) 
or both.(150) Some laws provided for the suspension of the sentence if the father 
could provide a bond for the future support of his wife and child.(151) The 
legislatures that drafted nonsupport statutes were following the prevailing cultural 
paradigm for understanding child support: Professional charity workers during 
this period repeatedly used the language of punishment to describe how they 
dealt with deserting or nonsupporting husbands.(152) 

When cases under these statutes entered the courts late in the nineteenth 
century, courts almost always categorized nonsupport prosecutions as 



criminal.(153) These decisions solidified the connection between dependency 
and punishment by reasoning that those who caused dependency on the state 
needed to be punished by the criminal law. Courts justified the criminal nature of 
the new statutes by asserting as had the courts inventing the common-law 
support obligation(154)--that a nonsupporting husband violated his duty to the 
public to keep his wife and children from going on poor-relief. The duty of 
supporting a minor child, said the Supreme Court of Ohio, "is a duty which he 
owes to the state, as well as to his children; and he has no more right to allow 
them to become a public charge than he has to allow them to suffer for want of 
proper care and sustenance."(155) The Rhode Island Supreme Court ruled that a 
nonsupport proceeding could go forward even though the complainant was dead. 
This outcome would have been unthinkable if the child support duty were merely 
civil. But the court held that the proceeding could continue because it was a 
criminal action brought by the state. "It is the peace and dignity of the state which 
has been violated in the commission of any crime or offense," the court said, and 
hence no one but the state can, in any true sense, prosecute the offender for 
such a wrong.(156) The peace and dignityof the state, in nonsupport 
prosecutions, was the peace of the states relief rolls and the dignity of the states 
interest in keeping its residents off public charity. The idea that desertion and 
nonsupport statutes punished an offender for his role in causing dependency on 
the state was vigorously asserted by courts interpreting the new laws. In these 
decisions, courts tied the dependency and punishment rationales together, 
completing the move to the modern American way of thinking about child 
support. 

IV. CONCLUSION: DEPENDENCY AND PUNISHMENT IN AMERICAN CHILD 
SUPPORT LAW 

American courts in the nineteenth century invented a parental child support 
obligation in the context of increasing concerns about dependency among single 
mothers. Many of these courts also reasoned that child support awards served as 
punishments for a wrongdoing parent, a line of discourse expanded in the 1870s and 
1880s in criminal statutes that punished nonsupport. By the early twentieth century, 
the principal discourses of the modern American child support systemdependency 
and punishmentwere already in place.(157) As was the case with the motivations of 
the nineteenth-century American courts and legislatures that invented a civil and 
criminal child support duty, the modern child support system is centrally concerned 
with saving public money.(158) As was the case in nineteenth-century America, child 
support awards today continue to be quite low, often barely enough to keep a single 
mother and children from destitution.(159) Consistent with the rhetoric of nineteenth-
century courts dealing with nonsupporting fathers, deadbeat dadscontinue to be 
vilified in the national political discourse for their role in forcing single mothers onto 
welfare.(160) 

In fact, the most significant difference between the early and modern child support 
systems is not in their intellectual foundations, but in their racial politics. African-
American families, formerly excluded from the child support system, are now at the 
center of efforts to reform welfare. The racial politics of Americas welfare system, in 
which welfare is perceived primarily as a program for young African-American 
women, who are demonized as welfare queens,are well-known.(161) What is less 
well-known is the way in which young black men have become the unacknowledged 
locus of efforts to reform welfare through child support collections. Large proportions 
of black children are born out of wedlock, and high rates of poverty among such 



families have led national welfare reform debates to focus on establishing paternity 
and collecting child support from black men.(162) Sometimes, an emphasis on 
paternity establishment is coupled with a realistic assessment of the economic 
obstacles faced by young black men under child support orders.(163) More often, 
commentators resort to a nineteenth-century style of blaming black men under child 
support orders by assuming that these men are simply unwilling to pay child 
support.(164) 

This is not to say that personal responsibility has no appropriate place in the child 
support system. The problem with the dependency-punishment paradigm, however, 
is that the fathers of the children who are most likely to receive welfare are usually 
the least likely to be able to make regular child support payments.(165) In this 
situation, relying exclusively on private sources of child support when it is not 
economically realistic for some noncustodial fathers to pay it might satisfy 
politiciansdesires to do something about the nonpayment of child support, but it does 
little to ensure that children are provided with an adequate standard of living.(166) 

In most industrialized nations, private child support payments are not a central way in 
which the community makes sure that children are adequately supported. Instead, 
most industrialized nations have some kind of child allowances financed by the 
public or by employers that go to all families.(167) In England, for instance, families 
receive a universal Child Benefit to defray the costs of raising children; and all single-
parent families receive an additional One Parent Benefit.(168) But although the 
United States has generous, publicly funded benefits such as Social Security and 
Medicare for elderly Americans, no comparable program exists for children. 

The historical account of the origins of the American child support duty in concerns 
about dependency and punishment allows for at least a tentative sketch of a 
historical argument to explain why America in the early twentieth century did not 
enact a system of child benefits or family allowances. When single motherhood 
began to emerge in nineteenth-century America, the judiciary was the only institution 
of the American state that could deal with dependency among single mothers and 
their children: The poor laws were being overwhelmed by population growth and 
urbanization, and private charities and state poor-relief agencies had not yet 
appeared. The first child support statutes built on this judicial innovation, codifying a 
child support system that relied primarily on payments from absent parents, instead 
of on public supports for families. A privatized child support system might have been 
a background factor that lessened the pressure for family allowances in early-
twentieth-century America.(169) This system of private child support transfers and a 
lack of public supports for raising children remains with us today, as concerns about 
dependency and punishment continue to dominate the modern American child 
support system. 
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Thomas A. McMullin, Overseeing the Poor: Industrialization and Public Relief in New 
Bedford, 1865-1900, 65 SOC. SERV. REV. 548, 559 (1991). 

(53.) See KATZ, supra note 48, at 5-6; McMullin, supra note 52, at 559. 
(54.) See KATZ, supra note 48, at 10-11. 
(55.) See infra note 107. 
(56.) See supra note 6. 
(57.) See, e.g., Mortimore v. Wright, 151 Eng. Rep. 502 (Ex. of Pleas 1840); Bainbridge 
v. Picketing, 96 Eng. Rep. 776 (C.P. 1779); Urmston v. Newcomen, 111 Eng. Rep 1022 
(K.B. 1836). 

(58.) 1 WILLIAM BLACKSTONE, COMMENTARIES *435. 

(59.) There was, however, a statutory action for recovery of child support costs by local 
parishes under the Elizabethan Poor Law of 1601. See infra notes 128-130 and 
accompanying text. 
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Raymond v. Loyl, 10 Barb. 483,487 (N.Y. App. Div. 1851) (stating that a fathers liability 
for his children in cases of desertion is questio vexata(a vexed question)). 
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view, is fitted to take charge of his infant daughter); Nugent v. Powell, 33 P. 23, 24 (Wyo. 
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fault of the wife.). But see Holt v. Holt, 42 Ark. 495 (1883) (allowing a wife to recover 
child support even though she was at fault in the divorce); Rankin v. Rankin, 83 Mo. 
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HORTON, IN HOPE OF LIBERTY: CULTURE, COMMUNITY, AND PROTEST AMONG 
NORTHERN FREE BLACKS, 1700-1860, at 86 (1997). The primary cause of the rise in 
female-headed households for black families in the 19th century, however, was the high 
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1970) (1862); SCHOULER, supra note 36, at 320 (The stat. 43 Eliz. may be considered 
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provisions have also been reenacted in many of our states....). 

(126.) See supra Section I.C. 
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